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spiracy, the United States Minister
and a rich spiritual and artistic life,
as evidenced by intricate feathered
and the naval representative of the
capes and adornments, large temples of worship, striking carved United States caused armed naval forces of the United States to
images, formidable voyaging canoes, sophisticated tools for fish- invade the sovereign Hawaiian nation in support of the overthrow
ing and hunting, weapons of war, and beautiful and moving of the indigenous and lawful government of Hawaii. The United
chants and dances.5 The newcomers from Europe and the States Minister thereupon extended diplomatic recognition to a
United States brought their technology, their religions, their ideas provisional government formed by the conspirators without the
about property and government, and their diseases to the consent of the native people of Hawaii or the lawful government
islands.6 By the end of the nineteenth century, the Native of Hawaii, in violation of treaties between the two nations and of
Hawaiian population had plummeted,7 their traditional practices international law.
Although the Provisional Government was able to obscure
and communal land structures had been replaced by Western
models;8 the independent Kingdom of Hawaii had been illegally the role of the United States in the illegal overthrow of the
overthrown;9 Hawaiian lands had been taken without compensa- Hawaiian monarchy, it could not rally the support of two-thirds of
tion to or consent of the Hawaiian people;10 and Hawaii had been the Senate needed to ratify a treaty of annexation. In a message
annexed by the United States as a territory.11 Native Hawaiians are to Congress on December 18, 1893, President Grover Cleveland
now at the bottom of the socio-economic scale in their own r e p o rted fully and accurately on these illegal actions, and admitted that the government of a peaceful and friendly people was
islands.12
Ever since the illegal overthrow and annexation, the native illegally overthrown. “A substantial wrong has thus been done,”
people of Hawaii — identified as “Kanaka Maoli,” “Native concluded the President, “which a due regard for our national
Hawaiians,” or “Hawaiians” — have struggled to regain their cul- character as well as the rights of the injured people requires that
ture, recover their lands, and restore their sovereign nation.13 we should endeavor to repair.”17 On July 4, 1894, the Provisional
Some argue that this process should be undertaken without gov- Government declared itself to be the Republic of Hawaii.18
Queen Lili‘uokalani, the lawful monarch of Hawaii, and the
ernmental assistance while others believe accepting financial supp o rt from the state and federal governments is appropriate Hawaiian Patriotic League, representing the aboriginal citizens of
because these governments have benefited from lands and Hawaii, petitioned the United States for redress of these wrongs
resources that should belong to the Native Hawaiian people.14 and for restoration of the indigenous government of the Hawaiian
Some have focused on regaining a land base and becoming eco- nation. These petitions went unanswered.
nomically self-sufficient while others have argued that restoring
the Native Hawaiian nation should come before any negotiations Annexation and Territorial Period
take place regarding the return of lands.15 Some favor complete
In 1898, the United States annexed Hawaii through the Joint
independence from the United States while others favor the Resolution to Provide for Annexing the Hawaiian Islands to the
establishment of a “nation within a nation,” similar to the sover- United States,19 “without the consent of or compensation to the
eign status of the large Indian tribes in the 48 contiguous states. indigenous people of Hawaii or their sovereign government who
Although considerable disagreement exists among different were thereby denied . . . their lands and ocean resources.”20 The
Native Hawaiian groups, the momentum behind the movement Native Hawaiian people actively opposed the annexation of
for a return of land and a restoration of sovereignty remains strong Hawaii, as evidenced by petitions signed by 21,269 people repand continues to grow.
resenting more than half of the Native Hawaiian population at the
time.21 Through the 1898 Joint Resolution and the 1900
The 1893 Overthrow and the Uncompensated Seizure of
Organic Act,22 the United States received 1.8 million acres of
lands, formerly Crown and Government Lands under the
Ceded Lands
Throughout the nineteenth century, the United States recog- Hawaiian Kingdom, and exempted these lands from the existing
nized the independence of the Kingdom of Hawaii; extended full public land laws of the United States by mandating that the revand complete diplomatic recognition to the Hawaiian govern- enue and proceeds from these lands be ‘’used solely for the benment; and entered into treaties and conventions with the efit of the inhabitants of the Hawaiian Islands for education and
Hawaiian monarchs to govern commerce and navigation in 1826, other public purposes,’’23 thereby establishing a special trust relaJu ly 2006 HAWAII BAR JOURNAL 63

tionship between the United States and the inhabitants of
Hawaii.24 These lands are referred to as the “Ceded Lands” or
the “Public Lands Trust.” In 1921, Congress passed the Hawaiian
Homes Commission Act25 in recognition of the deteriorating condition of the Hawaiian people, setting aside about 200,000 acres
of ceded lands for a homesteading program to provide residences, farms, and pastoral lots for native Hawaiians of fifty percent or more Hawaiian ancestry.26
The 1959 Admission Act
When Congress admitted Hawaii as the 50th state of the
United States in 1959, it enacted an Admission Act,27 which
required the new state to accept responsibility — as a condition of
statehood — for the Hawaiian Homes Commission Act. Congress
also conveyed in trust to the State another 1,200,000 acres of the
lands that had been ceded to the United States in 1898. The
Admission Act reaffirmed the trust relationship between the
United States and native Hawaiians and transferred part of the
trust responsibility to the new State of Hawaii.28 Section 5(f) of the
Act required the State to use the revenues from the ceded lands
for the betterment of the conditions of native Hawaiians, as well
as for general public purposes.29 The State interpreted the provision as allowing it to use the revenues for any one of five stated
trust purposes and allocated all revenues to public education.30
Because of this neglect, the delegates to Hawaii’s 1978
Constitutional Convention proposed a series of amendments to
the state Constitution that were subsequently adopted by
Hawaii’s people. One of these amendments affirmed that the
State holds the ceded lands as a Public Land Trust with Native
Hawaiians and the general public as the two named beneficiaries.31 Other amendments created the Office of Hawaiian Affairs
(OHA) and required the State to allocate revenues from a pro rata
share of the Public Land Trust to OHA to be used explicitly for the
betterment of native Hawaiians.32 In 1980, the Hawaii Legi s l a t u r e
determined that OHA should receive 20% of the revenues generated from the ceded lands held in trust by the State.33 Although
substantial disputes remain as to how much revenue OHA is
owed, this revenue stream has already allowed OHA to accumulate more than $300 million in assets.34
Since the early 1970s, Congress has enacted over 160
statutes providing separate programs for Native Hawaiians or
including them in laws and benefit programs that assist other
native people.35 Examples of separate acts benefiting Native
Hawaiians include the Native Hawaiian Healthcare Improvement
Act36 providing programs and services designed to improve the
health status of Native Hawaiians, the 1994 Native Hawaiian
Education Act (reauthorized in 2000) establishing programs and
funding for educational initiatives,37 and the Hawaiian Homelands
Homeownership Act of 2000 relating to affordable housing for
Native Hawaiian families.38 Native Hawaiians have been included
in the Native American Languages Act protecting native languages,39 the Native American Graves Protection and Repatriation
Act protecting native burials and calling for the repatriation of
human remains and funerary objects,40 and the American Indian
Religious Freedom Act expressing the federal policy protecting
native religi o n s .41
The 1993 U.S. Apology Resolution
One of the most important recent Congressional enactments
is the 1993 Apology Resolution42 explicitly acknowledging the
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“special relationship” that exists between the United States and
the Native Hawaiian people. Congress confirmed in the Apology
Resolution that Native Hawaiians are an “indigenous people,”
which is the key characterization that establishes that a “political”
(rather than “racial”) relationship exists between the Native
Hawaiian people and the United States government.43 This characterization is important because United States courts have distinguished explicitly between statutes authorizing separate or preferential treatment for native or indigenous people and those
granting separate or preferential treatment for other racial or ethnic categories.
Although styled as a “joint resolution,” the Apology
Resolution was enacted by Congress as a public law and signed
by President William Clinton. It is therefore a statute of the United
States and has the same effect as any other law enacted by
Congress.44 In the 1993 Apology Resolution, Congress found that
the Hawaiian people “never directly relinquished their claims to
their inherent sovereignty as a people,” and listed among the
wrongs done to them “the deprivation of the rights of Native
Hawaiians to self-determination.”45 The right to self-determination
is the most basic of human rights under federal and international
law,46 and efforts to facilitate the exercise of this right are mandated by fundamental principles of human rights and human
decency. In the Apology Resolution, the U.S. Congress also
acknowledged that (1) the Republic of Hawaii ceded 1,800,000
acres of Crown, Government and Public Lands of the Kingdom of
Hawaii without the consent of or compensation to the Native
Hawaiian people or their sovereign government, (2) the Native
Hawaiian people never directly relinquished their claims to their
inherent sovereignty over their national lands to the United States,
and (3) the overthrow was illegal.
The Congress thereby expressed its commitment to acknowledge the ramifications of the overthrow of the Kingdom of Hawaii,
in order to provide a proper foundation for reconciliation between
the United States and the Native Hawaiian people, and urged the
President of the United States to support reconciliation efforts
between the United States and the Native Hawaiian people.47
This reconciliation process is now underway. In 2000, the United
States government released a substantial study of the current
plight of Native Hawaiians.48 In 2004, Congress established the
Office of Native Hawaiian Relations in the Office of the Secretary
of the Interior to “continue the process of reconciliation with the
Native Hawaiian people,”49 and the U.S. Congress is now considering a bill50 that would establish formal federal recognition of the
Native Hawaiian people as indigenous people under United
States law and lead to negotiations that would return lands and
resources to a reestablished autonomous Native Hawaiian Nation.
Rice v. Cayetano (2000)51
Despite the compelling arguments that support the unique
political status of Native Hawaiians, the United States Supreme
C o u rt ruled in February 2000 that the election procedure for the
nine-member OHA Board of Trustees was unconstitutional as
violative of the Fifteenth Amendment,52 because the only people
allowed to vote were those of Native Hawaiian ancestry. The
C o u rt was careful to avoid undercutting the Morton v. Mancari53
line of cases, which allow Congress to “fulfill its treaty obligations
and its responsibilities to the Indian tribes by enacting legi s l a t i o n
dedicated to their circumstances and needs.”54 But it concluded
that the election process for OHA did not qualify under this doc-

trine because the OHA election was administered by the State to
elect “public officials” rather than being an election run by a native
group to select its leaders, which would be “the internal affair of
a quasi-sovereign.”55
The Court’s majority thus appeared to recognize that the outcome would be different if Native Hawaiians formed a “quasi-sovereign” political entity and conducted election of their leaders
themselves, because it is solely on this basis that Justice Anthony
Kennedy (writing for the majority) distinguished the OHA election
from the many elections conducted by natives across the country
to select their leaders.56 Hawaii’s Congressional delegation acted
swiftly to facilitate the process of establishing such a “quasi-sovereign” entity by drafting a new statute57 designed to (a) reconfirm the special political relationship between the United States
and the Native Hawaiian People and (b) establish a process to
create a self-governing autonomous political entity to enable the
Native Hawaiian People to achieve self-governance and make
p r o gress toward their goal of self-determination. This law, known
as the “Akaka Bill” after Hawaii Senator Daniel Akaka, complies
with the road map set forth in Justice Kennedy’s opinion,58 where
he cites the Menominee Restoration Act59 and the Indian
Reorganization Act60 as examples of appropriate Congr e s s i o n a l
enactments to establish quasi-sovereign political entities within
which native-only elections are permissible. If this statute, pending before the Congress as of this writing, is enacted, the Native
Hawaiian people will take their place among other Native
Americans, with sovereignty over their internal affairs, and authority over their own resources. If it is not enacted, then Native
Hawaiians will likely face constant challenges to the programs that
have been established on their behalf.
The ambiguities in the Supreme Court’s Rice v. Cayetano
opinion have invited such challenges, and several cases are now
pending before federal and state courts. One challenge to the
constitutionality of the Office of Hawaiian Affairs and the
D e p a rtment of Hawaiian Home Lands was dismissed by the
United States Court of Appeals for the Ninth Circuit because the
plaintiffs lacked sufficient personal injuries to have “standing” to
bring this challenge and because the United States was an indispensable party but could not be sued because of its sovereign
immunity.61 A similar challenge brought subsequently by state
taxpayers was dismissed on standing grounds on most claims and
is likely to be dismissed completely based on a recent U.S.
Supreme Court decision on state taxpayer standing.62
A challenge has also been filed against the admissions policy of the Kamehameha Schools, which effectively limits admission to children of Native Hawaiian ancestry. The Schools were
established by the will of Princess Bernice Pauahi Bishop, the last
direct descendant of Kamehameha I, and are funded largely by
lands of Hawaiian royalty placed into a trust. In August 2005, a
three-judge panel of the U.S. Court of Appeals for the Ninth Circuit
ruled two-to-one that the Hawaiians-only admission policy violated the 1866 Civil Rights Act prohibiting racial discrimination with
regard to the making of contracts. In February 2006, the Ninth
Circuit agreed to establish an en banc panel of 15 judges to
reevaluate this decision.63
In state court, the Hawaii Supreme Court has rejected previous claims brought by the Office of Hawaiian Affairs regarding the
revenue stream it should be receiving from ceded lands, ruling
that these claims present non-justiciable political questions or are
barred by other procedural barriers.64 A case is now pending

before the Hawaii Supreme Court seeking a moratorium on the
sale or transfer of any of the lands that were “ceded” to the
United States through the 1898 annexation and subsequently
transferred to the State in the 1959 Admission Act until the claims
of the Native Hawaiian people are resolved.65
Conclusion
Native Hawaiians are one of the largest groups of indigenous
peoples in the United States. They stand alone, however, in having never been granted a settlement or access to a claims commission. The deprivations and injustices they have suffered are
well documented. Congress acknowledged in the 1993 Apology
Resolution that the United States violated international law when
it provided the crucial support to the overthrow that allowed it to
succeed, and Congress called for a “reconciliation” between the
United States and the Native Hawaiian people. Although some
steps have been taken in that direction, the recognition of claims
to sovereignty and the return of the land and resources to the
Native Hawaiian people remain unfinished business.
In 1893, President Cleveland acknowledged that a substantial wrong had been done to the Hawaiian people and urged that
“a due regard for our national character” required repair of that
wrong. After more than a century, the failure to address and
resolve the claims of the Native Hawaiian people continues to be
a significant stain on the national character of the United States.
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